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Temy  S. Bienstock argued the cause for petitioner with
whom Im I. HersMcowit~  Seth  A. Davidson and Randall  D.
Ftihw were on the briefs. Richard B. Becker entered an
appearance.

CZ@brd G. Pad,  Jr., Counsel, Federal Communications
Commission, argued the cause for respondents, with whom
Wiuiarn  E. K~WMHY$ General Counsel, Daniel M. Arrn-
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strong, Associate General Counsel, Ann% IL Biwanuzq As-
sistant Attorney General, United States Department of
Justice, Cath&ine G. O’szclli~n  ad lkmcy C. Gawkon,
Attorneys, were on the brief. John E. In&, Deputy Asso-
ciate General Counsel, and Laurence N. Boumse entered
appearances.

Before: EDWARJB,  ChiefJudge,  &BERMAN  and GINSBURG ,
Ciwuit  Judges.

Opinion for the court by GINSBURG , Circuit Judge.
GINSBURG, Circuit Judge: Adelphia Communications peti-

tions for review of a Federal Communications Commission
regulation governing the rates that a cable system operator
may charge for a discounted package of premium program-
ming, ie., a package of channels and programs that may also
be purchased individually. Having concluded that the Com-
mission acted within its authority under the Cable Act to
impose such a regulation, and that the Commission acted
reasonably in adopting the regulation, we deny the petition.

I. Background
Eight years after enacting the Cable Communications Poli-

cy Act of 1934, which resulted in deregulation of the rates
that cable television system operators charge their subscrib-
ers, the Congress reimposed federal regulation of those rates.
In Tim Warmr En~inment  Co., L.P. v. FCC, 56 F.3d
151,162-63 (D.C. Cir. 1995), we described at some length the
regulatory regime established by the Cable Television Con-
sumer Protection and Competition Act of 1992. Pub. L. No.
lM, 106 Stat. 1460. Here we re-state only the details
most relevant to the present case.

Except with respect to so-called premium programming (of
which more in a moment), a cable system that does not face
“effective competition” as that term is defined in the AC&
and the “vast majority” of cable systems do not, Time War-
W, 56 F3d at 179-W-is  subject to rate regulation under
the Act. 47 USC. 15 543(a)(2); see also 47 U.S.C. 0 543(Z)(l)
(defining “effective competition”); 47 C.F.R. 4 76.906 (lack of
effective competition presumed). Thus, the Act (1) requires
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that most cable systems offer a “basic service tier” subject to
rate regulation by a state or local franchising authority
pursuant to rules established by the FCC, 47 USC.
Q 543(a)(2)-(6) and (b)(l); see &o 47 U.S.C. 9 543(b)(7)
(defining “basic service tier”), and (2) subjects to regulation
by the FCC itself the rates these systems charge for so-called
“cable programmmg service,” ia, a tier of video program-
ming that is neither part of the basic service tier nor offered
on a per channel or per program basis. 0 643(a)(2)(B) & (c);
see also 3 543(Z)(2)  (defining “cable programming service”).
Finally,  the Act (3) exempts from rate regulation all premium
programnun& which it refers to as video programming that is
offered on a per channel or per program basis (such as the
Home Box Cffice channels and championship boxing
matches), regardless whether the cable operator is subject to
“effective competition.” 8 643(a)(l)-(2), (Z)(2).

The Act does not say whether the rate that a cable system
operator charges for a package of premium channels or
programs that are also offered separately-oxymoronically
called an “a la carte package” in FCC jargon-is subject to
regulation. Noting that this question had generated “sharply
conflicting comment” from cable operators and programmers
on one side and from municipalities and subscriber advocates
on the other, the Commission initially concluded #at the rate
charged for an a la carte package ought not be regulated “so
long as two essential conditions are met.” Im-ion. of
Sd of the Cable Tetevisiorn Consz~mer  Pmtictions and
Conapstitim  Act of 1999: Rats Regdutim (hereim&er “Rate
Regtdatid), MM Dkt. No. 92-266,8 FCC Red 663111ll325,
327 (April 1333). First, the cable operator had to continue to
offer the component parts of the package individually, id at
ll328; and second, the price of the premium package could
not exceed “the sum of the individual charges for each
component service,” id at li 327. (Query, why would anyone
pay more for the pa4zkage than for the parts?). The Commis-
sion believed that with these Wtfeguards” market forces were
“likely to ensure that rates [for a la carte packages remained]
reasonable”; regulation of such rates, therefore, “would not
serve the purposes of the Cable Act” which “contains a clear
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and explicit preference for competitive resolution of issues
where that is feasible”. Id at 11329 & 2. Indeed, “regulation
in such circumstances might be counterproductive” because it
might discourage operators from offering a discount (i.e.,
from piece prices) on a package of premium services. Id at
1329.

At the same time, the Commission recognized that exempt-
ing premium packages corn rate regulation might invite
operators to engage in evasive maneuvers inconsistent with
the policies of the Act The FCC made clear, therefore, that
the first condition for regulatory exemption-that the opera-
tor continue to offer the components of the package individu-
ally-% satisfied only when the per channel offering provides
consumers with a realistic service choice.” ‘Id 1323 n.303.
In th% regard the Commission referred to its statutory
obligation not only to address evasive practices case by case
but also periodicahy to “review and revise [its] regulations on
evasion.” Id H 451.

Concern about evasive behavior and the difficulty involved
in detecting it also prompted the Commission to comment
upon the possibility that the exemption of premium packages
from rate regulation would invite cable operators opportunis-
tically to restructure their offerings. The Commission stated
its belief that the Cable Act does not “‘require [it] to restrict
the movement of a channel [Tom a regulated service tier] to
premium and deregulated status,” id ll441 n.1105, and decid-
ed not to restrict such channel shifting because it had “no
evidence that operators would or, as a business matter, could
shift programming previously offered as part of a tier to ‘a la
carte’ status . . . to avoid the rate regulation applicable to
tiers.” Id at li 453 n.1161. At the same time, the Commis-
sion reserved the question “whether a shift of programming
from a tier to an ‘a la carte’ offering in and of itself would
constitute evasion.” Id.

Five months later, but still a few days before the regula-
tions took effect, the FCC defended its so-called “tier-
neutral” approach to rate regulation-meaning that it applies
the same “benchmark formula and rollback requirements,”
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see Time Wamzer, 56 F.3d at 130, to the basic and cable
programming service tiers-against various complaints in-
cluding the claim that tier-neutral regulation creates an in-
centive to shift programming from regulated to unregulated
status by offering it a la carte in order to avoid regulation.
Rate Regulation, MM Dkt. No. 92-266, 9 FCC Red 1164
llll3135 (First Order on Reconsideration, August 1993). The
Commission explained that by calling for regulation to hold
the rates for all tiers of service down to “reasonable” competi-
tive levels, it was the Cable Act itself, not the FCC’s tier-
neutral approach, that created the incentive for operators to
avoid regulation. Id at ll35. The Commission also stated its
view that “restructuring program offerings to provide more a
la carte services is not per se undesirable” because it serves
the statutory goal of increasing consumer choice, and reiterab
ed its doubt that “operators, as a business matter, have
unlimited ability to ShiR programming from tiers to per-
channel offerings.” Id

Roughly seven months after the regulations took effect the
Commission noticed that “a number of operators Udl re-
structured service offerings so that channels that could have
been subject to regulation [had] been removed from a regu-
lated tier and [were] being offered on an ‘a la carte’ basis as
well as on package basis.” Rate Regu?&m, MM Dkt. No.
92266,9 FCC Red 4119 ll193 (Second Order on Reconsider-
ation, March 1994). Because operators could “raise their
overall rates for the same service by removing channels from
regulated tiers and offering them on a package and on an ‘a la
carte’ basis,” id at lll93, and because the Commission had
received comments suggesting “that some of these offerings
may not comply with [the] requirement that subscribers must
have a realistic option to purchase [a la carte] channels that
are not subject to regulation,” id, the Commission re-
examined its position.

The FCC then re-affirmed its belief that it could better
serve the public interest by leaving unregulated the rate for
any premium package the price of which did not exceed the
sum of the charges for the component services offered sepa-
rately. Id at ll194. The Commission reiterated its concern,
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however, that the a la carte offering be a “reahstic service
choice,” id at 194, and issued “interpretive guidelines” to help
cable operators and regulators determine whether in a partic-
ular case an offering of a la carte programming-packaged
and separabwould be considered an evasion of rate regula-
tion rather than a realistic service alternative. Id at ll195.
These guidelines included five factors that would count in
favor of exemption and ten that would count in favor of
regulation. Id at II 196.

The Commission issued the guidelines in March 1994, but
by November experience with “cable operators [that had]
evaded rate regulation by purporting to offer channels a la
carte, when in f&t the individual offerings were not a realistic
service alternative,” had persuaded the Commission that the
guidelines could not accomplish their purpose. Rate Regula-
tion, MM Dkt. No. 92-266  B 45 (Sixth Order on Reconsidera-
tion, November 1994):

lWJe must acknowledge that there is merit to the indus-
try% claim that neither our original two-part test nor our
interpretive guidelines provides a clear answer with re-
spect to the permissibility of some a la carte packages
that have been offered. Indeed, it is perhaps inevitable
that our test would not be capable of precise application
in many instances because it is not clear how various
factors should be weighed and applied.

The Commission therefore concluded that a premium pack-
age should be regulated as a tier of cable programming
service. Id at f 46; see also 47 C.F.R. Q 76.936(a). In
support of this new position the agency drew upon the terms
of the Cable Act, its legislative history, and practical consider-
ations. See id at WI 46-B.

Although the Commission changed its position on premium
packages, it did not alter its earlier decision to “grandfather”
packages composed entirely of programming continuously
available on a per channel or per program basis since the
agency’s initial order (April 1, 1993). Id at llTI41 & 51.
Henceforth, a cable operator would be free to create packages
of premium channels under new rules governing “new prod-



7

uct tiers” and to price those new offerings as it saw fit. 47
C.F.R. 0 76.987(a), Operators would not be allowed, howev-
er, to move a channel from a regulated tier to a new product
tier. Id at ll51; 47 C.F.R. 9 76986(c)(l).

The “difficult question” facing the FCC concerned the
treatment of a la carte offerings created between April 1993
and the change to the new regulatory regime in September
1994. Id. Seeing ‘little reason to require an operator to
‘reverse migrate’ a package that was not clearly ineligible for
unregulated treatment under [its former] a la carte policy,”
the Commission decided to treat as a new product tier any
premium package first off’ered under the old regime if (1) the
operator had reasonable grounds for believing that the pack-
age was exempt, and (2) the package does not contain more
than “a small number of migrated channels.” Id; 47 C.F.R.
0 76.986(c)(Z).

Meanwhile, in 1998 Adelphia had restructured the rate and
service offerings of most of its cable systems so that every
channel previously offered on a bundled basis could be pur-
chased both a la carte and as part of a discounted package.
Under the Commission’s Sixth Order on Reconsideration,
however, such package prices were deemed subject to rate
regulation; they were not eligible for the grandfather clause
and did not meet the requirement of the “small-number rule.”
Adelphia therefore petitioned this court for review of the
Sixth Order on Reconsideration insofar as it instituted rate
regulation and the small-number rule.

II. Analysis
Adelphia raises two challenges to the rules promulgated in

the Sixth Order on Reconsideration. First, Adelphia argues
that the 1992 Cable Act does not authorize the FCC to
regulate the rate a cable operator may charge for a discount-
ed package of video programming services each of which the
operator offers also on an individual basis. Second, Adelphia
argues that even if the Cable Act does authorize such regula-
tion, the Commission’s distinction among a la carte packages
based upon the number of migrated channels they contain (a)
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is arbitrary and capricious in that the FCC has justified
neither the distinction nor its retroactive application and (b)
violates the First Amendment of the United States Constitu-
tion.

A. Authority to Regulate Rates
Adelphia argues that the text, the purpose, and the legisla-

tive history of the Cable Act plainly deny the Commission
authority to regulate the rak a cable system operator may
clwge for a discounted package. of premium programming
that it also offers a la carte. Adelphia also asks us not to
defer under Chevron U.S.A., Inc. v. Nahm? Remurcea De-
fctnse Can& I=, 467 U.S. 83’7 (MM), to the Commission’s
current interpretation of the Act, because the agency has not
adequately explained the reason for abandoning its original
interpretation. None of Adelphia’s arguments has merit.

The FCC may regulate the rate an operator charges for
“cable programming service.” 47 U.S.C. Q 543(a)(2)(B).  The
question whether the FCC has the authority it claims to
regulate a package of premium programming all the elements
of which are also offered a la carte turns upon the meaning of
the quoted phrase, which is de&d in Q 543(Z)(2) as:

any video programming provided over a cable system,
regarrUes8  of SW& tieq including installation or rental
of equipment used for the receipt of such video program-
ming, other than (A) video programming carried on the
basic setice tier, and (B) video programming offered on
a per channel or per program basis.

The emphasized term “service tier” is in turn defined as “a
category of cable service or other services provided by a cable
operator and for which a separate rate is charged by the
cable operator.” 47 U.S.C. 0 522(16).

By joining the phrases “regardless of service tier” and
“other than video programming offered on a per channel or
per program basis,” Adelphia reads 0 !543(1)(2) as though it
excluded from the definition of “cable programming service”
(and thus from the reach of rate regulation) not only individu-
al premium services offered a la carte but also a service
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tier-k., a pa&a-f such offerings. Far from finding
this proposition so patent as to preclude the contrary inter-
pretation adopted by the Commission, we think Adelphia’s
construction is strained and implausible; indeed, Adelphia’s
reading is almost the opposite of what 9 543(Z)(2) actually
says.

Still, Adelphia insists that the Commission’s interpretation
of 6 543(Z)(2) renders superfluous 0 543(h),  which grants the
agency authority ‘to prevent [regulatory] evasions, including
evasions that result from retiering.n Adelphia offers no
reason to believe, however, what its argument necessarily
implies, namely that the Congress created this authority
solely because it was concerned that cable operators would
shift programming fkom regulated tiers to unregulated a la
carte packages. The House Report pretty clearly suggests
otherwise. See H.R. Rep. No. 62& 102d Cong., 2d Sess.
(1!392)(“For example, the Committee intends for the FCC to
view a change in cable service from one tier offering a broad
package of programming for $ls/month or two tiers offering
the same programming for $s/month (for the basic service
tier) plus $lsc/month (for an expanded basic tier) as a
$s/month increase”).

Adelphia points to nothing in the legislative history of the
Act nor to any purpose of the Act the fulfillment of which
requires a non-literal reading of 0 543(Z)(2). Its reference to
a House Committee statement concerning multiplexed premi-
um services is way off the ma& “multiplexing” there refers
to the practice of offering “multiple channels of commonly-
identikd video programming as a separate tier (e.g., HBOl,
HB02, and HBO3),” id at 80, not the packaging of unrelated
premium services. And while deregulation of the rates
charged for premium packages might well call forth an in-
crease in the supply of a la carte offerings-which, considered
in isolation, would serve the statutory purpose of promoting
competition and consumer choice, id at 90; S. Rep. No. 92,
102d Cong., 1st Sees. ‘7’7 (1991~Adelphia offers no reason to
doubt the Commission’s judgment that the benefit to consum-
ers of having more a la carte offerings could be more than
offset by the increased prices that cable system operators
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would charge if the rates for premium packages were not
regulated.

What we have said above renders CA deference to the
Commission’s interpretation of the Act somewhat beside the
point; the Commission’s reading of 0 542(Z)(Z) is not only
reasonable, it is far more reasonable than Adelpbia’s. We
pause only briefly, therefore, to comment upon Adelphia’s
charge that the FCC has forfeited its entitlement to defer-
ence because it did not give a reasoned analysis for its
“abou~face” regarding the application of the Cable Act to
premium packages. Not only did the Commission provide a
reasoned analysis based upon its experience under the Second
Order on Reconsideration, it turned somewhat less than 180
degrees &om its original interpretation of the statute.

The Commission has always recognized that 0 542(Z)(Z),
read literally, requires regulation of the rates charged for
premium packages. Because the Commission anticipated
that such regulation might serve the purpose of the statute
less well than would an unregulated market, however, it
initially decided not to apply 3 M(1)(2)  literally. Experience
soon dispelled the basis for that decision; the resulting
opportunities for regulatory evasion exceeded what the Com-
mission anticipated or could adequately address case by case.
As the Commission explained in other words, when the facts
changed, the agency changed its position. Even if we do not
defer at all to the Commission’s authority, therefore, we defer
to the force of its reasoning. To do otherwise would be to
insist upon ‘a foolish consistency” indeed.

B. The Small-Number Rule
As noted above, Adelphia challenges the small-number rule

both as arbitrary and capricious, presumably in violation of
the Administrative Procedure Act, and as a violation of its
rights under the first amendment. The Commission urges us
not to reach the merits of these claims either on the ground
that they were not raised before the Commission or because
they are not yet ripe for review.
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1. ThwMoZd Issues.  We take up tirst the Commission’s
threshhold objections.

(a) Exhawtion  of Administrative Rem&e.  Adelphia
points out that Newhouse Broadcasting, in response to the
Second Order on Reconsideration, objected to the small-
number rule on the ground that it lacks a “rational basis,”
and objected to its corollary, retroa&ive imposition of refund
liability, on the ground that it would be “grossly unfair” to
make cable system operators liable for refunds with respect
to rates fahrged while the Commission’s rules were unclear.
Rate Regulat;iora,  MM Dkt. No. 92-266 (Reply Comments of
Newhouse Broadcasting, July 1994). Without even a refer-
ence to the Constitution let alone a suggestion that the rule
burdens speech, this objection does not raise any recognizable
first amendment claim. Rather, the Newhouse  filing reads
more like an arbitrary and capricious claim arising under the
APA (although the statute is not cited either).

Adelphia cites footnote 3 in Nortltwesti Indiana T&P
phone Co., Imz v. FCC, 872 F.&l 466,470 (D.C. Cir. 1989>, for
the proposition that a facial constitutional challenge to an
FCC rule is ‘hot generally subject to exhaustion require-
ments.” While the court did not distinguish carefully be-
tween the constitutional challenges advanced against the stat+
ute and against the regulation there at issue, N.I. T.C. must
be read in the light of our earlier decision in Concireantal  Air
Lines v. Dep’t  of Tm?t8portation, 843 F.2d 1444 (D.C. Cir.
1988). There we made it clear that although a constitutional
attack upon a statute need not be raised before the agency-
citing Weirtbergsr  v. Sdfi 422 U.S. 749, 765 (1975), as we did
in the N.I.T.C.  footnote--a constitutional attack upon an
agency’s interpretation of a statute is subject to the exhaus-
tion requirement; the agency must be given “a shot at
wrestling with the statute in a way that, in the agency’s view,
would comport with the demands of the First Amendment.”
843 F.2d at 1456. The Commission was not given that shot
here, and so we decline to reach the merits of Adelphia’s
constitutional claim.
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(b) Ripe~~s. The Commission argues that Adelphia’s
APA challenges to the small-number rule are not ripe for
review because the agency has not yet applied the rule;
therefore the Commission’s policy has not been fleshed out
sufficiently to allow the court to see its “concrete effkcts and
implications.” Am&a% Trucking As&w, Inc. v. ICC 747
F.&l 787,789 (D.C. Cir. 1984). We believe, however, that the
rule and its apparent purpose provide a sufficient basis for
addressing Adelphia’s claim that the rule is arbitrary and
capricious.

The Commission also argues that Adelphia’s challenge to
the r&roa&ive application of this rule is not ripe, and here
the Commission is at least partiahy  correct. Adelphia sug-
gests that the new rule may subject operators to retroactive
rate rollbacks and to refund liability for rates charged before
the Commission changed the rule, but points to no evidence
suggesting the FCC has applied or intends to apply the rule
in the manner that Adelphia claims to fear. See P&~lic
Citim v. NRC, 940 F.2d 679, 682-89  (D.C. Cir. 1991).
Although the Commission has elsewhere required Adelpbia to
justify a rate it has charged since September 1999, it did so
only after concluding that the a la carte offering in question
“clearly” constituted a regulatory evasion even under the old
rule. Addphiu Cd& ParEnera,  L.P., South Dude Cmmt~,
FloriQcq DA 94-1277 Ml8-23; At&&h&z  Cable Pa&m-s,
L.P., Sot& Dade  Comtt2/, F2mid-q FCC 95378 II21 (Dec. 1,
1995) (afkning  based upon initial Rate Order). In other
words, the Commission is not applying its new rule in that
case

We do, however, f?nd Adelphia’s retroactivity challenge ripe
to the extent that it is based not upon possible refund
liability, but upon the defeated expectations of cable system
operators who created premium programming packages in
the belief that they could charge unregulated rates. We
address that challenge in Q II.B.Z.(b) below.

2. Addmy and Capricbw  Rtdewmkiw.  Adelphia ar-
gues that the small-number rule, 47 C.F.R. 0 76.986(c)(2),
rests upon “the FCC’s [implicit] assumption that cable opera-
tors who unbundled more than a ‘small’ number of channels
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- April 1993 and September 19941 should have known
that their actions would be deemed an ‘evasion’ of the FCC’s
rules,” and that the rule is arbitrary and capricious because
the underlying assumption is irrational. Adelphia’s argument
is itself, however, based upon an implicit assumption, viz.,
that rate regulation of premium packages is a sanction im-
posed by the Commission upon operators who had acted in
bad faith under the artcien regime of the Second Order on
Reconsideration.

The purpose of the rate regulation instantiated in the Sixth
Order on Reconsideration is clearly remedial rather than
punitive. It turns not upon the cable operator% state of mind
but upon the likelihood that the operator’s actions seriously
compmised the goals of the Act. The Commission defines
“evasion” not in terms of the operator%  intent, but in terms of
its conduct, as “any practice or action which avoids the rate
regulation provisions of the Act or our rules contrary to the
intent of the Act or its underlying policies.” Ra& R~Qu.+!u-
tion, MM Dkt. No. 92-366 li451 (Rate Order, May 1993).
With the understanding that the Commission’s interest lies in
achievhxg  its regulatory objectives rather than in punishing
bad faith, the basis for the small number rule is apparent.

Having encountered practical difficulties in administering
its original regulation, the Commission dropped the exemp-
tion of premium packages and classilied  them as cable pro-
grammiug service tiers. Sixth Order on Reconsideration at
lN 42-63;  47 C.F.R. 8 76.936(s). In other words, unless a
cable system can demonstrate that it faces “effective competi-
tion,” the FCC will ensure that the operator does not charge
an “unreasonab1e” rate for any regulated tier. 47 U.S.C.
8 643(c); 47 C.F.R. 0 76.996. In the case of a “new product
tier,” however, the FCC decided to treat as reasonable what-
ever rate the operator charges. 4’7 C.F.R. 0 76.937.

The Commission’s willingness in effect to presume that the
rate is reasonable in any case in which ‘the operator had
reasonable grounds to believe the collective offering involving
only a small number of migrated channels complied with the
Commission’s requirements as of the date it was first of-
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fered,” 47 C.F.R. 8 76.986(c)(2),  manifestly reflects the agen-
cy’s desire to balance equity and regulatory purpose. See
Sixth Order on Reconsideration at 751. Whether a cable
operator had reasonable grounds to believe that an a la carte
package met the Commission’s former criteria for unregulat-
ed treatment bears not only upon its subjective good f&h but
also upon the likelihood that it’s off&ings significantly com-
promised the purpose of the regulatory regime. Although
the former rule proved generally unworkable, it is not wea-
sonable for the agency to suppose that the most egregious
transgressors were also the most obvious. In other words,
the Commission could reasonably suppose that cases in which
the pa&age was “not clearly ineligible” for the exemption, id,
and in which few channels had been moved from regulated
tierstounregulatedalacarteofferings,arelikelytobethe
cases in which the Commission’s regulatory goals were least
infringed. “[seeing] little reason to require an operator to
reverse migrate” in these cases, id, the Commission has
indulged its equitable instincts. We see nothing arbitrary or
capricious in that.

3. Rthactiw Applicatim  Adelphia argues that applica-
tion of the small-number rule to premium packages created
between April 1992 and September 1994 impairs substantive
rights of cable system operators who created such packages
in reliance upon the regulatory regime established by the
Commission’s initial Rate Order and elaborated upon in its
Second Order on Reconsideration. The express premise of
this argument is that nothing the Commission did or said
prior to its Sixth Order on Reconsideration gave the opera-
tors any indication that future regulatory exemption would
depend upon the number of channels that an operator had
shifted from regulated to unregulated status. At that level of
specifi&y, however, the premise is trivial.

Starting with the initial Rate Order the Commission clearly
expressed its concern that exempting premium packages from
regulation would create opportunities for regulatory avoid-
ance inconsistent with the goals of the Cable Act. Rate
Order ll228 n.868. For this reason the Commission warned
that a premium package would not be exempt from regulation
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unless the operator% a la carte offering was a “realistic
service choice,” and the Commission retained discretion to
determine whether any particular offering met this standard.
Id Further, acknowledging the difficulty of anticipating
evasive stratagems, the Commission reminded operators that
it has a statutory mandate “periodically [to] review and revise
[its] regulations on evasion.” Rate Order at ll451.

From the outset, therefore, cable system operators had
notice that the Commission might change the rules in order
to address evasive conduct. By the time of the Sixth Order
on Reconsideration, because experience had taught the Com-
mission that the problem of evasion was too great to be
handled under the regime of the Second Order on Reconsid-
eration, the Commission changed the rules. If the cable
operators had disregarded the possibility of a rule change,
then they misread the Commission from the outset; that does
not give them an “equitable claim” against application of the
new rule. New England Tel & Tel Co. v. FCC, 826 F.2d
1101, 1110 (DC. Cir. 1987).

III. Conclusion
We agree with the Commission that the Cable Act, 47

U.S.C. 0 543, authorizes the agency to regulate the rates that
a cable operator may charge for a discounted package of
video programming that it also offers a la carte, and we tid
nothing arbitrary or capricious about the small-number rule
that the Commission adopted in order to implement that
provision of the statute. To the extent that Adelphia’s objec-
tion to retroactive application of the rule is ripe, rrupm
0 II.B.l(b), the rule does not impair any substantive right
upon which Adelphia was entitled to rely. Finally, having
failed to raise its constitutional objection to this rule before
the Commission, Adelphia cannot raise it here. It follows
that Adelphia’s petition must be


